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Limited English Proficiency (LEP) Guidance Talking Points

Background

On August 11, 2000, President Bill Clinton issued Executive Order 13166, “Improving Access to Services for Persons with Limited English Proficiency.” E.O. 13166 directed all federal agencies to develop a plan for providing meaningful access to federal programs for LEP persons and to ensure recipients of federal assistance take reasonable steps to also provide meaningful access to this population.  Agencies were further directed to draft guidance for their recipients of federal assistance to clarify recipients’ LEP obligations under Title VI of the Civil Rights Act of 1964.

HUD issued its draft LEP guidance on December 19, 2003.  It defines LEP persons as, “Persons who do not speak English as their primary language and who have a limited ability to read, write, speak, or understand English can be LEP, entitled to language assistance with respect to a particular type of service, benefit or encounter.”  
Since releasing the draft guidance, HUD indicated it would provide some translated documents in a limited number of languages. The Office of Housing will translate the four model leases and its resident rights and responsibilities brochure for multifamily programs into eight languages.  However, owners may be required to translate additional documents into different languages at the project’s expense.  HUD staff also stated the official executed documents would continue to be in the English language.  

NAHMA’s Position

NAHMA supports HUD’s goal of ensuring that persons with limited English proficiency have access to federal programs.  Many tenants with limited English proficiency already live in properties managed or owned by NAHMA members.  It is the methods HUD has proposed to advance the goal we find highly problematic.   We strongly believe HUD should provide any necessary translations or language services directly to LEP persons.  

Substantial Costs Expected with No Offsets

Housing providers will be expected to supply written translations of vital documents and oral interpretation services free of charge to LEP applicants and/or tenants.  However, HUD has proposed no additional funding to offset these substantial costs.  Property owners enter into agreements with HUD to provide affordable housing for low-income tenants based on reasonably anticipated costs.  We firmly believe that adding this regulatory expense without increasing compensation changes the nature of the agreement between the government and property owner.  Rents are being held to market levels, and HUD has provided no way to recover these costs.  Expenses for translating documents or providing interpretation services are not accounted for in HUD’s inflation factors for multifamily housing programs, nor are they included in rent comparability studies.  
Language service costs will vary.  Costs for interpreters can run $400 for a full day or $45 per hour.  While translation costs will vary depending on complexity (the lowest estimate is 15 cents per word while the average is about 50 cents per word) we are concerned costs could exceed $10,000 per language per property to translate only a handful of possible vital documents.  Assuming 50 cents per word & assuming the model lease is not for one of the 8 languages to be translated, a rough estimate follows:
1. Model Lease – 4,500 word @ 50 cents/word =                       $2,250. 

2. House Rules and Regulations –3,800 @ 50 cents/word=        $1,900. 

3. Occupancy Policy – 2,150 words @ @ 50 cents/word =        $1,075. 

4. Tenant handbook - words 10,600 @ 50 cents/word=              $5,300. 

5. Cease Letter – 750 words @ 50 cents/word=                          $   375. 

6. Notice to quit - 350 words @ 50 cents/word=                         $   175.

One NAHMA member expects to serve 18 different language groups in 19 properties--with 7 different language groups to be served just in one property. 
Unrealistic Expectations About the Level of Service which Must be Provided to LEP Persons: 

The draft guidance specifies a “safe harbor” which “will be considered strong evidence of compliance:” 

· If the recipient provides written translations of vital documents from each eligible LEP language 

group that constitutes the lesser of 5% or 1,000 persons of the population eligible to be served or 

likely to be encountered; or 

· When fewer than 50 people equal 5%, the recipient provides written notice in the primary language of the LEP language group of the right to receive free competent oral interpretation of those documents. 
· The safe harbor applies only to obligations for written translations, not oral interpretation. 

Duplication of Effort Will Likely Produce Inconsistent Quality of Translations, Undermining HUD’s Goal 

It is not at all clear that the goals of helping individuals with limited English proficiency access and understand HUD’s programs will be achieved.  First, the draft guidance does not even provide a definitive list of “vital documents” to be translated.  The owner or management agent is left to guess which documents would be considered “vital” in legal proceedings, and then incur substantial costs to translate them at the project’s expense.   Similarly, responsibility will be placed on owners with no specialized linguistic skills to ensure competency of interpreters and accuracy of translations.  The widespread duplication of translation efforts across housing providers is likely to result in widely varying and inconsistent translations of documents even within the same language groups. 

Affordable Housing Providers Are Unfairly Exposed to Fair Housing Complaints

We are also deeply concerned that HUD’s proposed approach will expose affordable housing operators to unwarranted fair housing complaints.  HUD’s document, “Know Your Rights Are You Limited English Proficient?” suggests a landlord’s failure to understand a foreign language may constitute discrimination based on national origin.  Among its examples of situations that “may be” discrimination based on national origin is, “You call the landlord to report an emergency, but they cannot help you because they only speak English and they cannot understand your language.”  (Please see http://www.hud.gov/offices/fheo/promotingfh/leprights.pdf..)
Recommended Solutions
We believe a more practical and effective LEP policy could be achieved if HUD would:

· Identify a definitive list of the documents to be translated;

· Produce the standard translated versions of these documents as part of their library of forms available on the website;

· Provide oral interpretation services directly to the LEP population through a hotline service;

· Specify that using HUD’s translated documents/interpretation services satisfies the owner’s LEP obligations; 

· Indemnify housing providers who use HUD translations should there be a conflict between the translation and the English language original;
· Include a disclaimer on the standard translations stating they are HUD’s translations, they are supplementary information only, they do not replace the official document executed in English and are not word-for-word translations of the owner’s documents; 
· Limit the role of housing providers to directing LEP persons to available language assistance programs;
· Tighten the definition of who is LEP so that if any signatory to the lease in a household is proficient in 

English, there should not be an obligation to provide language services to that household; and 
· Remove the “Know Your Rights Are You Limited English Proficient?” document from its website.

Actions  Respectfully Requested from  Members of Congress: 

· Cosponsor legislation introduced by Rep. Peter King (HR 136) and Sen. Tom Coburn (S 557) to nullify E.O. 13166; and 
· Send the attached letter to HUD raising concerns about the LEP guidance and urging the Department not to finalize the guidance until those concerns are addressed.
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